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NATO action in Kosovo.
International law in conflict
with national sovereignty.
Environmental standards do they ignore borders?
Do members have a right to
withhold dues payments
to the United Nations?

These and other issues are part of the
globalizing of economies and cultures that
is raising new - and fundamental questions about the traditional roles of
nation states, national legal systems, and
nation-based trading systems. Such issues
were the fodder for rich discussion during
a major international symposium that took
place at the Law School in September. 'The
Roles and Limits of Unilateralism in
International Law, A United StatesEuropean Symposium" drew speakers and
sponsorship from both sides of the
Atlantic.
The Law Schools Center for
International and Comparative Law, now in

Donald Regan, the William W Bishop Jr. Collegiate
Professor of Law, tahes his tum expressing the U.S.
perspective on the issue of "Unilat erialism in
International Trade: What Place Can It Have in
U gh1 of 1he Emerging Multi lateral Regi me?" Al left
is Professor Rober! Howse, who learn ed wilh Regan
in the presentation. Al righl is Philippe Sands of
SOAS, University of London, who di scussed the
European perspecti ve.

76

THE UN IVERSITY OF M1 HIGAN L AW S CHOOL

its second year, co-sponsored the program
with the European Journal of International
Law. In appropriate recognition of the
multinational nature of the program, panel
discussions and other portions of the twoday program brought together U .5. and
European perspectives for each discussion.
The multiple perspectives on the
program were evident from the start, with a
two-part introduction and keynote address
by Michael Reisman of Yale Law School
and Pierre-Marie Dupuy of the Universite
Pantheon-Assas-Paris II.
Since World War II there has been an
expansion of actions that previously would
have been considered violations of national
sovereignty, Reisman said. "What we seem
to be seeing is states engaging in
humanitarian action ... not because they
want to, but because they are forced to by
larger political processes. "
To Dupuy, the Gulf War early in the
1990s falsely foreshadowed growth in
international cooperation because by the
end of the 1990s actions like NATOs
intervention in Kosovo reCTected "a kind of
re-birth" of unilateral action. Dupuy said
that NATO's intervention in Kosovo
violated UN rules but did so for reasons
that support the UN.
International action is not legitimate
outside of the UN, Dupuy said. Countered
Reisman, "I think , Pierre, that you should
re-think legitimacy outside of the UN. "

Programs during the symposium
incl uded two-part discussions of
international economic and environmental
law, the United Nations and the
maintenance of peace, and international
law making. Christine Chinkin, an
Affi liated Overseas Faculty member at the
Law School who also teaches at the
London School of Economics, delivered the
mid-sym posium address on "The State that
Acts Alone: Bully, Good Samaritan , or
Iconoclast?" (See story on page 78.)
In the first of the two sessions on the
UN, which focused on "unilateral action
based on no UN mandate or going well
beyond a limited one," Ruth Wedgewood
of Yale Law School pointed out that NATO
action in Kosovo was "closely bracketed on
either side by the Security Council." The
Security Council did not reject the
interventi on, she explained , and afterward
embraced its results. "Unilateralism really
does deserve a friend in court ," she said.
Speaking from a different perspective ,
Vera Gowlland-Debbas of the lnstitut des
Hautes Etudes lnternationales in
Switzerland said that Security Council
authorizations can approve actions that
otherwise would be illegal.
Commentator Alain Pellet of the
Universite de Paris X, left no doubt of his
criticism of NATOs action in Kosovo and
the Security Councils acceptance of it. "Is it
satisfactory? I think not," he said of the

Affiliated Ove rseas Facully member Bruno Simma
poses a questi on during a session of lh e symposium
"The Role and Limits of Unilaleralism in
ln temationa / Law," held at lhe Law School i11
Seplember.

Security Councils decision against
criticizing NATO intervention. As for a
group of states acting collectively, with or
without international approval, he said:
"This form of unilateralism, for us, is
unacceptable and must be rejected."
The second session on the UN focused
on "The United Nations and the
Maintenance of Peace." Allan Gerson of the
Council on Foreign Relations and fo rmer
counsel to UN Ambassador Jeanne
Kirkpatrick, said both major political
parties have voted to withhold funding
from the UN . He said the U.S. debate over
payments to and participation in the UN
refl ects the continuing conflict between
James Madison's view of the United States'
"special role" in world affai rs and Woodrow
Wilsons belief that the United States must
be a partner in international cooperation .
"Overall , 1 think that there has been a
tendency to have the Wilsonian point of
view dominate," Gerson said.
Gerson's European counterpart in the
discussion , Francesco Francioni of the
University of Siena, said signees to the UN
charter have signed a treaty and are
obligated to pay the shares the treaty levies.
However, he said, the UN has no effective
way to collect its assessments.
It is important that the funding problem
be solved , he said. "I think the UN is still
the only institution that guarantees a certain
equilibrium and stability in the world. " ■
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Michael Reisman of Yal e Law School di scusses the
U.S. perspective while Pienee-Marie Dupuy of the
U11ivers i1e Pantheon-Assas-Pari.s 11 awaits his tum
to express the European perspecti ve in th eir
symposium introduction and lieynote address 0 11
"Unilatelialism in lnlemationa l Law: Its Role
and Lim its."
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Affiliated Overseas Faculty
member Christine Chinkin, who
was the L. Bates Lea Visiting
Professor of Law during the fall
term, has studied the role of
national action in the
international arena with the
trained eye of a specialist.
And she says such action is so
complex and dynamic that it
cannot be categorized.

As midday speaker for the symposium
on 'The Role and Limits of Unilateralism in
International law," Chinkin, who also is a
professor of international law at the
London School of Economics, laid out the
difficulties of categorizing action - or
inaction - by a single nation or small
group of nations that has international
impact on many nations.
"The concept of unilateral state action
has become increasingly fashionable but
correspondingly elusive in terms of
categorization," Chinkin began her talk,
called "The State that Acts Alone: Bully,
Good Samaritan, or Iconoclast?" She noted
that the International law Commissions
Special Rapporteur on Unilateral Acts
similarly had bogged down and finally said
in 1998 that "substantive unilateral acts are
diverse in their nature and that they may

L. Bate Lea Visiting Profes or Christine Chinhin,
an Affiliated O erseas Facult member al the Law

ho l, explores the difficulli s of defining
unilat ral action dwing her midda addri s to the
mposium n "The Role and Limits of
nilateralism in International Law."
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thr e ev nts pr vid di rse
ampl of unilateral a ts," sh said. "Ti
me th y illustrate Lh in h r nc and
lipp ry nature of th c n pt and th
compl ·cy of attempting t unravel the
in onsist ncies in the vari us strands. They
als demonstrate their richness and role in
the functioning of int rnation l law."
And th n she pushed th nvelope:
"There is no dichotomy b tw n unilateral
and multilateral acts; rather, th y merge into
each other. Many acts are nly unilateral in a
narrow sense that disregards the
desegregation of the modem nation state,
although there can be no assumption that
broadening the understanding f the
decision-making process in this way is more
democratic. What masquerades as collective
action or inaction may be manipulated by a
state with a particular interest or take on the
issue, be dictated by a single strong actor
through the threat or use of the veto, or by a
single state taking the lead. Indeed, some
analysts have defined the apparent ollective
action in the Gulf in 1990-91 not as 'the
new world order,' but rather as the high
water mark of a unipolar sy tern."
In the end, she said, "what perhaps most
undermines the international normative
order is the blurring of unilateral and
multilateral action in ways that let the
United Nations off the hook by allowing it
to abdicate its obligations under the Charter.
Increasingly, the role of UN ag ncies has
been reduced to one of humanitarian
assistance during or in the aftermath of
crisis, sometimes criminally delayed (East
Timar, Rwanda), sometimes confusing the
appropriate recipients (focus upon the
refugee camps in Zaire rather Lhan on the
Tutsi victims of genocide), s melimes
compounding the disaster (safi havens in
Bosnia).
"In the somewhat desperate words of
Kofi Annan after Kosovo , the UN is still
indispensable, but for what? Mopping up
rubber-stamping peace deals put together
elsewhere, and providing some legitimacy.
While not denying th valu of these servic
for Lhose who are left aliv , it r du es the
role f Lhe United Nations to a sideshow " ■

Assistant Professor Mar/1 D. West responds to
the paper by Harva rd Law School s Marli
Ramseyer on "Lessons from the Japa nese
Ji·ansiti on, 1870-1910." West heads the Law
Schools program in Japan ese law.
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Conference goers who slipped
into the very crowded Hutchins
Hall room 236 during the
two-day conference on
"Corporate Governance Lessons
from Transition Economy
Reforms" found themselves
listening to intense, learned
debate on the impacts of change
on many of the world's
economies, as well as rigorous
discussion of the methods of
study used by speakers who
were presenting and discussing
their papers.
Prof essor Michael A. Heller discusses ch e pmblerns of Russian
co rporate governance during the conference on "Co rporate Govem ance
Lessons f rom Jiwisition Economy Refo1111S," held at the Law School in
September. Heller and Prof essor Merritt Fox, joint authors of the paper
on Russian corporate stmcturc presented at th e conference, organi::ed
the program. Fox is seated to Heller's right.

The conference, sponsored by the Law
Schools Center for International and
Comparative Law and the University of
Michigan Business School's William
Davidson Institute, took place at the same
time in September as the symposium on
"The Roles and Limits of Unilateralism in
International Law, A United StatesEuropean Symposium." (See story on
page 76) . A number of participants,
including Center for International and
Comparative Law Director Merritt Fox,
found themselves turning into perpetual
motion machines as they zigzagged
between events at both conferences.
Organized by Fox and fellow Law
School Professor Michael A. Heller, the
program on corporate governance lessons
featured presentations and discussion by

some of the most renowned economists
and economic scholars in the country.
In their own paper, "l essons from
Fiascos in Russian Corporate Governance,"
Fox and Heller said that many of Russia's
current economic woes stem from
privatizing fo rmerly state-owned
enterprises by handing them over to
those who had managed them during the
Soviet era.
Many factories that were maintained
under the controlled economy could not
survive in a free marketplace and should
have been shut down immediately, Fox
said. The transition has faced other
problems, too, he added, like inexperience
with open management practices.

Other topics and presenters included:
"Russian Privatization and Corporate
Governance: What Went Wrong?" Bernard
Black, Stanfo rd Law School; Reinier
Kraakman , Harvard Law School; and Anna
Tarassova, University of Maryland .
■ "l essons fro m the Japanese
Transition , 1870- 1910." Mark Ramseyer,
Harvard Law School.
■ "Organizational Law as Asset
Partitioning," presented by Henry
Hansmann, Yale Law School, and Kraakman.
■ "A Rent-Protection Theory of
Corporate Ownership and Control. " Lucian
Bebchuk, Harvard Law chool.
■ "Credible Commitments: l essons
from Transition Economies." Jonathan
Macey; Cornell Law School.
■

Continued on page 80
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Continued from page 79
■ "Why Ownership Matters:
Entrepreneurship and Restructuring in
Central Europe." Andrzej Rapaczynski,
Columbia Law School.
■ "The Lessons of Securities Market
Failure: Privatization , Minority Protection,
and Investor Confidence." Ken Lehn,
University of Pittsburgh; and Andrew
Weiss, Boston University.
■ "The Common Law and Economic
Growth: Hayek Might Be Right. " Paul
Mahoney, University of Virginia Law
School.
■ "The Information Content of Stock
Markets: Why Do Emerging Markets Have
Synchronous Stock Price Movements?"
Presented by Randall Morck, University of
Alberta; and Bernard Yeung, New York
University ■

The line between domestic legal
specialties and international
law is growing murkier all the
time, and law schools'
approaches to legal education
must embrace this change,
according to the new director of
the Law School's Center for
International and Comparative
Law. At the same time, said
Professor Merritt B. Fox,
American law schools must
retain the core subjects and
approach to legal education that
have made them the envy of
the world.
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Fox, in his first address to the centers
advisory board since becoming director last
summer, said he'd like to see a legal
education that "mainstreams transnational
concerns" and creates a "synthesis of
disciplines."
Fox and professors James Hathaway,
Robert Howse, Deborah Malamud, and
Mathias Reimann , LL.M. '83, outlined
several aspects of the Law Schools
international programming for board
members. Hathaway heads the Asylum and
Refugee Law Program; Howse is an expert
in international trade; Malamud has
participated in the program of internships
in South Africa ; and Reimann is working
on how to incorporate international law
into the overall legal education curriculum.
The center was launched in fall 1998 to
serve as an umbrella and coordinator fo r all
international programs at the Law School.
Its 19-member advisory board includes
U.S.- and overseas-based experts in
international law and practice.
The boards annual meeting at the Law
School is held in conjunction with a major
internationally-oriented event. In 1998, the
boards meeting coincided with the visit of
South African Supreme Court Justice
Richard Goldstone, former chief prosecutor
for the International Criminal Tribunals for
Rwanda and the former Yugoslavia , who
came to the Law School to deliver the
William W Bishop Lectures in
International Law.
Last falls meeting coincided with two
multi-day programs: the joint symposium
on "The Role and Limits of Unilaterialism
in International law," sponsored by the
center and the European Journal of
International Law; and the conference on
"Corporate Governance Lessons from
Transition Economy Reforms," sponsored
by the center and the University of
Michigan Business School's William
Davidson Institute. Fox and Professor
Michael A. Heller, research directors at the
institute, organized the latter conference.
(Stories on the conferences begin on
page 75 .)

Eyes on the world "The borders are co111i11g dow11. Clients 110w want i11ternatio11al law Jinns," John lonsberg, 79, of Brya11
Cave in St. Louis, tells students ga th ered f or a special program 011 careers i11 international law presented by
members of the advisory board of the Center for /11tematio11al and Comparati ve Law Other panelists, from
left, include: Gare Smith, '83, director of global public affairs, Levi trauss & Compan ; Professor Giorgio
Bernini, LL.M . '54, SJ.D . '59, of wdio Bernini & Associati in Bologna, Ital ; Professor Henry Schenners,
J uri di sch Studi ocentrum, Leiden, and a visiting professor at th e Law chool 1968-69, 1994-95; Emil io
Ca rdenas, M.C. L. '66, of HSBC Roberts, Buenos Aires;Jeffrey D. Kovar; '85, Office of l egal Advise,; U.S.
Sec retary of tate; Lonsberg; and Yoi chi Yamalwwa, LL.M ., '69, Koga & Pa11:11ers, Tol1yo. Board members
presented tl1 e special prograrn f or students in September in co11ju11ctio11 witl1 their a1111ual meeting at the
Law Scliool. Some samples of their omments:
■ /11ternatio11al law offers great fl exibility in a ca reer, said Smith, fonnerl with the
U.S. Depart111e11t of Slate.
■ Understand how other legal systems worl1, spea l1 more than just yotw first language, and spend
tim e li ving abroad, advi sed Schem1 ers.
■ International trade and fi nance offer great opportunities, said Ca rdenas .
■ "If you want to /m ow what we do, open up our dail newspa per;" said Kova,; whose office
provides legal advi e for th e U.S . Dcpart111e11t of Slate.
■ Be alert to opportunities, aid Bernin i. "One has to help or1 es own luck "
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